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EXECUTIVE SUMMARY

The report presented by the national authority of Nicaragua mentions generally and descriptively the instruments for legal review developed by the Inter-American Mechanism for the Prevention, Punishment and Eradication of Violence against Women. The explanatory notes in the response to the questionnaire reveal important advancements, as well as the coordination of the efforts with women organizations in civil society. In addition to that, the state publicly recognizes the obstacles to implementing the Convention.

In this respect and taking notice that this mechanism has the objective to support the states, at this time, specific recommendations are made for each of the examined subjects and general recommendations are proposed. 

The state is advised to adapt its domestic legislation to the provisions under the Convention with respect for their original formulation. The state must review its reforms to the Criminal Code under Law 230 to prevent and punish domestic violence.  This law was enacted on August 13, 1996 together with other substantive and procedural laws to properly protect the right of women to live free of violence in their private, public and institutional spaces, after the state’s tolerance of the state to violence against women was exposed. A new intolerance must be reflected in the establishment of punishments for perpetrators of crimes against women and for administrators of justice who do not act diligently to protect the life and property of women.

It is also recommended to review the Penal Code to protect the life of persons, legalize the interruption of pregnancies, at least when it threatens the life of women and take the necessary measures to preserve a truly democratic secular state.

Furthermore, it is recommended to adopt the necessary measures to guarantee that the administrators of justice promote the principle of equality before the law, taking into account the power relations which were historically unequal between women and men, and which hinder the use of mechanisms such as mediation.

As for the resources to prevent and punish violence against women, it is recommended to disseminate them as a way to evidence the State’s political will to eradicate the causes of this violence.

REVIEW OF THE REPORT SUBMITTED BY THE STATE OF NICARAGUA

Following CIM’s agreed structure for reporting, this paper reviews the issues of access to justice, national budget, availability of information and statistics as guidelines for evaluating the law. These four elements are fundamental to identify the progress made and the challenges posed by accepting a regional instrument within the legal framework and national policy-making, and to effectively eradicate gender-driven violence against women.

Considering the aforementioned, the objective of the report would not only be to identify the implemented actions and procedures, but to evidence which are the effects of their enforcement in guaranteeing the right of women to live free of gender driven violence in their public and private scopes.

With regard to the topics under review, the report points out the following elements:

a) LEGISLATION 

Undoubtedly, one of the great achievements of the convention of Belém do Pará has been its reforming effect on the legislations of the signatory states. In Nicaragua’s case, administrative norms and a series of laws in the Criminal Code and the Code of Criminal Procedure have been modified.

An important aspect to be mentioned is a draft bill to create equality of opportunities and rights for women.  

One of the most important advancements reflected in the information about Nicaragua is the development of the protocol to act against offenses like domestic violence and sexual harassment.  This protocol has direct impact on improving the procedures to enforce legal provisions in place.

There are important procedures with regard to training the staff of the justice department, legislators and other male and female actors related to providing care in cases of violence against women. Given the multiple experiences in this area, it would be important to apply evaluation tools to identify the results of these training efforts on the passage of laws or of temporary measures focusing on gender equality, on the improved enforcement of the legal framework and on assuring a multiplier effect.

The Convention of Belém do Pará also played an important role in public policy making in Nicaragua. The 2001-2006 National Plan to Prevent and Address Sexual Violence and the 2005-2009 National Plan to Prevent and Address Gender Based Violence are important examples of this gradual process to introduce gender equality in Nicaraguan institutions. 

Another important achievement has been without a doubt the evolution of the National Gender Equality Program included in Nicaragua’s National Development Plan.

Obstacles and limitations

Like in the majority of countries in the region, Nicaragua does not count with a specific legislation oriented to prevent, punish and eradicate violence against women.

The draft bill of equality of opportunities and rights for women has not been approved due to a lack of political consensus.

One of the major limitations is rare and weak laws enforcement. Therefore it is important to reinforce these types of action through a systematic validation of the procedures and the training of the staff of various agencies involved in the administration of justice. 

The laws to be enforced with regard to violence against women focus on punishment and only subsequently, on issues such as health care, compensation for harm caused to women in violent scenarios.  These initiatives are tackled with less emphasis or only partially, thus increasing the risks of revictimization of women within the system of justice. This condition does not have its principal cause in the legal framework but in the lack of strong institutions that act in coordination to address gender-driven violence against women. 

Therefore, broader and better articulation of the institutional framework is needed to provide integral, agile and accessible services for women.

An essential element for the implementation of the Convention of Belém do Pará in Nicaragua is to identify a mechanism that allows to clearly and continuously identifying progress made and emerging challenges.  

Setbacks

Some legal norms have been counterproductive, like the enforcement of the new Criminal Code which has reduced the punishments for violent crimes and the implementation of judicial intervention in sexual and mental abuse crimes in the new Code of Criminal Procedure.

The above reflects the need for ratification within the national legal framework of international judicial instruments to protect the human rights of women. 
This exercise also allows incorporating new topics within the legal domestic framework such as the commercial sexual exploitation aims of youths and children.

The fact of having approved the punishment for therapeutically abortions, in spite of the opposition of women, should be especially acknowledged. This development violates the progressive nature of human rights and puts the life of poor women at risk, as they will have to undergo unsafe abortions. The right to life of women is violated making religion-driven morals to prevail, choosing death over life.  In the case of the woman and the unborn child, women are denied a chance to continue living. Such a legal disposition is a flagrant violation of the human rights of women to life, health, autonomy and the free exercise of their citizenship, and shows disrespect for the principle of secularity of the state of Nicaragua and its commitments acquired through the ratification of various international and regional human rights conventions and pacts.

Suggestions:

· To review the criminal legislation to guarantee women their right to live free of violence in their private, public and institutional spheres, as required by the Convention.
· To avoid mediation or conciliation procedures in acts of violence against women, taking notice of the power imbalance between victims and perpetrators.
· To socialize and validate the guidelines for action in crimes of domestic violence and sexual assault in a systematic way, to ensure their adequate use in the different in requests for justice throughout Nicaragua.
· To reinforce spaces for political dialog, access to information and training in the legislature so the Convention of Belém do Pará will be socialized and become a benchmark for the passage and regulation of new laws.
· To develop systemic gender-driven training plans for the judicial branch and other actors, including theory and case law in terms of analyzing decisions and court care procedures.
· To fortify and articulate the system of integral attention to women in violent scenarios, in a way that allows coordinated intra- and interinstitutional work to reduce the risks of revictimization of women within the judiciary.
· To create a mechanism for monitoring the Convention of Belém do Pará to follow up on practical advance and real incidence in reducing violence against women. These actions can link to other experiences, such as citizen observatories in the framework of a National Development Plan.
· To revoke the rule penalizing therapeutically abortions.

b) ACCESS TO JUSTICE
Advancements

In general terms, the passage of a new law to punish and prevent violence against women has translated into a broader institutional framework to facilitate or enhance women’s access to justice.

A remarkable effort carried out in Nicaragua to enhance interinstitutional relations is the creation of a referral and counter-referral system in 25 municipalities to care for and walk women through. In addition to the description of the system shown in the report, t would be interesting to obtain information about practices and results, and to examine the possibility of expanding the system nationwide. 

Obstacles or limitations

There are important challenges to ensure that the administration of justice is agile, appropriate and that it prioritizes the security of women in violent scenarios. One of the major problems in this area is the consequence of the weak institutional response to expand security measures and the lack of comprehensive care centers for women and their children.

The revictimization of women in the system of justice―which to a large extent results from the lack of expeditious and coherent proceedings at various agencies like the ministries, the national police and the judiciary―results in overlapping efforts, increased operative costs and slow institutional response. In addition, the intervention of other actors, such as forensic medicine and health care services, results in a longer critical path users must travel.

Excess burocracy in the network caring for women in violent scenarios is a central problem, taking in account that it does not only imply just a dispersed and barely functional response, but also the inability to effectively guarantee the protection and security women at risk need.

Nicaragua’s last (2005)  national police department report omits any mention to thorough studies on the numbers of  women murdered by their husbands or ex-spouses, or of women who have received o were waiting for measures of protection. Other sources reveal that some had pressed charges for domestic violence or other actions. This situation reflects the need to develop mechanisms to monitor cases, identify early warning signals and set up fast intervention systems to ensure the security and integral protection of women and their children.

As to the issue of training the administrators of justice and other administrators, it is appropriate to suggest that their training should not be restricted just to gaining a general knowledge of the gender concepts and domestic violence, but also to the analysis of cases and sentence studies to reflect them in the daily practice and to contribute elements to improve the work of the courts and other instances.

In Nicaragua there is no specific telephone line answering to cases of domestic violence, although the police department and the corresponding ministry’s lines serve this purpose.

Suggestions

· To promote a coherent criminal policy for the prevention, punishment and eradication of violence against women.
· To articulate mechanisms to monitor cases of violence against women, that allows regulating the agility and effectiveness of the institutional response. That would at the same time facilitate the appropriate intervention of different actors to guarantee the security of women and children.
· To fortify centers of integral attention for women in violent situations, getting resources from the national budget in a permanent form to operate under optimal conditions.  
· To guarantee that the system is free of charge, promoting legal assistance especially in rural areas, legal education to the people, and other alternative mechanisms of access to justice. It is also important to encourage the active participation of academics and professionals.
· To promote training procedures and keep abreast of developments in gender and justice issues, grounded on case analysis, criminal studies and legal practice so training can influence the administration of prompt and fair justice.
· To approve measures and promote the implementation of proceedings of investigation and punishment of the acts of authorities who by omission or negligence, hinder or limit access to justice for women.
c) NATIONAL BUDGET

Like in the majority of countries in the Central American region, no progress has been made to prepare and execute a national budget with a gender focus.

In Nicaragua it is not possible to identify with any degree of accuracy the amount and type of national budget resources allocated to fighting violence against women.

As mentioned previously, care is provided incoherently by a multitude of agents, sectors and institutions. At the same time, it is difficult to identify the make up of institutional budgets, or amounts of resources going to units for special care of women in situations of violence.

While a national plan to prevent domestic violence and sexual assault is in place, it does not receive specific funding for effective implementation.

No budget allocations were identified for training or awareness activities to prevent violence against women. However, although there is no specific investment in statistical compilation and research, the National Census and Statistics and the Nicaraguan Institute of Women are implementing within the National Development Plan a system of gender-driven indicators including for domestic violence and sexual assault. It should be mentioned that a significant part of the resources destined to these initiatives comes from external cooperation.

Recommendations

· To review the national budget from a gender perspective to identify amounts involved, research prioritization and fund allocation mechanisms to projects having an impact on improving the living conditions of women. 
· To include a gender perspective in the revision and monitoring of public spending, especially in the social sectors as health and education.
· To promote gender driven training activities in the planning and budget departments of the State Secretariat so they can use it when designing and executing the budget cycle.
· To influence a major allocation of national resources for various gender driven programs and projects, funded with external resources, especially those focused on development and institutional reinforcement.

d) INFORMATION AND STATISTICS

In Nicaragua there are different systems of information to record cases of violence against women, as well as judicial statistics of the Supreme Court of Justice and the System of Gender Equality indicators.

The available information discriminates amongst general facts, such as the number of complaints, arrests and charges pressed as a result of violence against women, especially in sexual crimes. Nonetheless, the country report does not reveal how many cases ended in a sentence or in what stage of the process they were dismissed or truncated against the plaintiffs. This type of information is relevant to identify the obstacles that women confront over the course of the judicial process.

The statistics on hospital admissions are an interesting reference, since not all cases of violence result in a lawsuit. According to the reported facts, in Nicaragua approximately two women are admitted every day in hospitals for injuries caused by violence, mostly in the 20-39 age brackets. In that sense, it would be interesting to amplify this information to determine the type of care provided and the number of cases referred to the justice administration system.

In regard to the compilation of statistics, it is mentioned that the last 1998 national census included questions about domestic violence and sexual assault but the 2001 survey omitted them. It is crucial to regulate the statistical data gathering tools based on a standard methodology with a gender focus.

General data about the nation is available and classified by sex, poverty, economic activity, and other criteria. Nonetheless, the sources are dispersed and lacks an integral system focusing on the issue of violence against women.

Some training proceedings for personnel charged with preparing and applying statistics gathering tools have been in place since 2002 as part of the activities linked to the System of Gender Equality indicators.

Recommendations

· To balance the different systems of information between the instances of justice to achieve an organized and coherent monitoring of the legal process in its different stages. Some precise aspects would have a positive effect, like the fact of counting with only one code number for registering cases in every instance.  Likewise, data from other institutions providing care to women victims of gender violence should be incorporated, such as from the public health, education, labor and other areas. This data should be available and included in periodical reports to guide the design, monitoring and evaluation of the public policies against violence against women for gender reasons.
· To incorporate variables about the incidence of violence against women, in all its forms, in the surveys, and demographical and social reserach carried out by the corresponding national entity.
· To take advantage of the installed capacity with the System of Gender Equality indicators to articulate an integrated system fighting violence against women. 
· To strengthen institutional capacities in the National Institute of Statistics and other government departments to develop statistics compilation and research tools with a gender focus.

GENERAL RECOMMENDATIONS

· To review the judicial norms and the criminal system in order to harmonize Nicaragua’s domestic law and the Inter-American Convention to Prevent, Punish and Eradicate Violence against Women.

This recommendation is being made with attention to the following:

1. Nicaragua does not have norms and mechanisms to guarantee women, in a specific and effective way, their human right to live free of violence in the private, public and institutional spheres.

In compliance with international human rights law, the preamble as well as the articles and the attachments, if any, are an integral part of the conventions or pacts in their entirety, and all their provisions are binding to the state parties.

From here on, when legislating for the protection of the human rights of women, the unequal relations of power between women and men must be taken into consideration when taking appropriate measures (third paragraph of the preamble to the Convention of Belém do Pará).

2. The state of Nicaragua, when reducing the punishment for crimes of violence against women, is not taking legislative measures to abolish judicial and customary practices which support the persistence or tolerance of violence against women. (Section 7 (e) of the Convention.)

Stiffer punishment is not a dissuasive factor to the commission of unlawful acts.  However when a law is enforced to reduce the punishment, a tacit message is sent that promotes customary practices that, based on the presumed inferiority of women and superiority of men, legitimizes violence against women.

On the other hand, the report includes legislative considerations like “scientific trends and modern doctrines in criminal law about crimes and punishment” and “complete the process of reforming the Nicaraguan criminal system”. It is possible that reference to minimal criminal law is being made; nonetheless it is contradictory to penalize the intentional interruption of an undesired pregnancy, when the life of a woman is in danger, a fact that additionally constitutes a major violation of human rights.

3. The code of criminal procedure submitted women to the judicial intervention in sexual crimes and violent crimes, which is inappropriate because of the levels of submission of women basing on the aforementioned reasons. Such a procedure constitutes a violation of what is provided in the convention. (Paragraphs a) and f, Article 7).
4. The probatory proceedings on crimes of physical and psychological violence and sexual assault limit the access of women to justice because gender reasons cannot be invoked.
5. From an analysis of sentences about cases of sexual assault carried out by the Supreme Court (H.) of Justice in 2005, 54.8% were absolute sentences. In the process, women are revictimized. (Paragraphs a) and f, Article 7).

· To encourage monitoring mechanisms and evaluation of policies, plans, programs and measures to confront the problem of gender violence against women so tools are available to introduce the necessary changes to various intervention sectors, including justice, health, education, budget, statistics and information, and guarantees an effective response from the state to this social scourge.
· To disclose extensively the recommendations to accomplish the goals of the Inter-American Convention to Prevent, Punish and Eradicate Violence against Women.
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